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Investor protection in CETA:
Gold standard or missed opportunity?

INTRODUCTION

As part of its legal review, CETA’s Investment Chapter
was extensively modified, putatively in order to:
“strengthen the provisions on governments’ right
to regulate; move to a permanent, transparent, and
institutionalised dispute settlement tribunal; revise the
process for the selection of tribunal members, who
will adjudicate investor claims; set out more detailed
commitments on ethics for all tribunal members;
and agree to an appeal system”.? This paper seeks
to assess to what extent CETA’s “gold standard”
fulfils the mandate articulated on 8 July 2015 in the
Resolution of the European Parliament (hereinafter,
the EP Resolution) concerning the EU-US Transatlantic
Trade and Investment Partnership (TTIP).*

Recent years have seen a growing crisis for the system
of investor-state dispute settlement (ISDS), which
has been typically included in over 3000 international
investment agreements (lIAs) globally.® Prior to the
recent legal review, ISDS provisions were also included
in CETA. However, since the negotiations for CETA
began in 2009, major public opposition to the
inclusion of ISDS provisions both in CETA and TTIP
has surged across Europe. In a public consultation
held by the EU Commission in 2014 on the issue of
investment protection and ISDS in TTIP, respondents
expressed overwhelming opposition to the inclusion
of ISDS.® Partly in response to this public outcry
over ISDS, the EU Parliament articulated in the EP
Resolution a number of concrete stipulations for
reforming investment protection provisions:

(xiii) to ensure that TTIP contains a comprehensive
chapter on investment including provisions on
both market access and investment protection,
recognising that access to capital can stimulate
jobs and growth; the investment chapter should
aim at ensuring non-discriminatory treatment
for the establishment of European and US
companies in each other’s territory, while taking
account of the sensitive nature of some specific
sectors; these should look to enhance Europe as
a destination for investment, increase confidence
for EU investment in the US and also address
investors’ obligations and responsibilities by
referring, inter alia, to the OECD principles
for multinational enterprises and to the UN
principles on Business and human rights as
benchmarks;

(xiv) to ensure that investment protection
provisions are limited to post-establishment
provisions and focus on national treatment,
most-favoured nation, fair and equitable
treatment and protection against direct and
indirect expropriation, including the right to
prompt, adequate and effective compensation;
standards of protection and definitions of
investor and investment should be drawn up
in a precise legal manner protecting the right
to regulate in the public interest, clarifying
the meaning of indirect expropriation and
preventing unfounded or frivolous claims;
free transfer of capital should be in line with
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the EU treaty provisions and should include a
prudential carve-out not limited in time in the
case of financial crises;

(xv) to ensure that foreign investors are treated in
a non-discriminatory fashion, while benefiting
from no greater rights than domestic
investors, and to replace the ISDS system
with a new system for resolving disputes
between investors and states which is subject
to democratic principles and scrutiny, where
potential cases are treated in a transparent
manner by publicly appointed, independent
professional judges in public hearings and
which includes an appellate mechanism,
where consistency of judicial decisions is
ensured, the jurisdiction of courts of the EU
and of the Member States is respected, and
where private interests cannot undermine
public policy objectives...

It is important to note that both the European-wide
public consultation in 2014 and the EP Resolution
in 2015 addressed concerns over TTIP — not CETA,
the negotiation of which was ostensibly concluded
at that time. However, in responses to the 2014
public consultation, civil society groups and NGOs
consistently expressed discontent about the lack of
opportunity for alterations to the equivalent provisions
in CETA. Therefore, the three main areas for reform
specifically identified in the EP Resolution — which
address concerns that have long been at the centre
of opposition to ISDS - apply equally to CETA. These
areas are:

() Right to Regulate: that ISDS is a threat to
states’ ability to regulate in pursuit of legitimate
public interest objectives, by according
foreign investors the right to sue host states
for implementing regulatory measures which
adversely affect their investments, at tribunals
constituted exclusively for this purpose;

() Judicial Standards: that the tribunals
constituted to hear ISDS claims lack democratic
legitimacy, standards of judicial independence
and transparency, and are therefore not fit
for purpose to adjudicate claims concerning
legitimate public interest objectives;

() Investor Conduct: that evolving international
standards of conduct for transnational corporate
actors are as yet insufficiently developed and
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lack an enforceable legal basis for holding
foreign investors to account for harm they cause,
and that the existence of ISDS hinders progress
in this area

These concerns have been widely shared and voiced
by lawyers, academics, civil society groups, NGOs,
and governments, across the Global North and South
for over a decade.” From the 2000s onwards, the
number of ISDS cases snowballed, and in the wake
of numerous controversial decisions concerning
environmental protection, mining, water services
and human rights, criticism of the ISDS system has
continued to grow.® This backlash has prompted a
variety of innovative proposals for reform of both
procedural and substantive aspects of international
investment law, with many calling for ISDS to be
abolished or replaced with a more robust, egalitarian
and publically accountable judicial system, which is
underpinned by principles of public international law,
labour standards, human rights and environmental
protection.® In November 2015, the EU Commission
published its proposal to establish an Investment
Court System (ICS) in the TTIP agreement, designed
to address the widespread criticisms of the former
ISDS system.® It is precisely these ICS provisions that
have now been incorporated — more or less wholesale -
into CETA’s investment chapter, by way of the so-called
“legal scrubbing” concluded in February 2016.

However, even after the ‘legal review’ of CETA’s
investment provisions, there is little evidence that
many of the widespread and legitimate concerns
have been adequately addressed. In respect of the
three core areas of concern noted above, the EU’s ICS
proposal offers — at best — a significant innovation only
with respect to the issue of judicial standards. Most of
the relevant objectives outlined in the EU Parliament’s
Resolution of 8 July 2015 have been ignored or remain
unfulfilled. Notable from the outset is that the CETA
does not provide any comprehensive guarantee of
states’ right to regulate in pursuit of legitimate public
interest objectives, and that the issue of investor
conduct is barely mentioned. Far from constituting
a “gold-standard” - as its negotiators claim — CETA’'s
investment chapter represents a missed opportunity
to implement meaningful reform into an international
system of adjudication, the defects of which have long
been identified.
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These shortcomings are all the more alarming in
light of the mandate given to the EU Commission
by the European Parliament in the EP Resolution.
In the analysis below, the requirements articulated
in the EP Resolution are evaluated against a
‘traffic light’ to indicate which have been fulfilled
(green), which remain uncertain (yellow), and
which are unfulfilled (red) in CETA.
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SUMMARY

With specific reference to the issues of investment
protection, the EU Parliament’s Resolution of 8 July
2015 mandated the Commission'" to ensure reforms in
CETA that would achieve the following:

A. Include standards of protection and
definitions of investor/investment, which:
1. are drafted in a precise legal manner
2. are limited to post-establishment provisions
3. protect the right to regulate in the public
interest
4. clarify the meaning of indirect expropriation
prevent unfounded or frivolous claims
6. allow free transfer of capital in line with the
EU treaty provisions, including a prudential
carve-out not limited in time in the case of
financial crises

o

Replace ISDS with a new system that:

7. is subject to democratic principles and
scrutiny

8. ensures potential cases are treated in a
transparent manner by publicly appointed,
independent professional judges in public
hearings

9. includes an appellate mechanism

10.ensures consistency of judicial decisions

11.ensures the jurisdiction of courts of the EU
and of the Member States is respected

12.ensures private interests cannot undermine
public policy objectives

13.ensures that foreign investors benefit from no
greater rights than domestic investors

C. Address investors’ obligations and
responsibilities by referring to the following
benchmarks:
14.UN Guiding Principles on Business and

Human Rights
15.0ECD Guidelines for Multinational
Enterprises
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As explained in detail below, only four of the criteria
set by the Resolution of the European Parliament
of 8 July 2015 can be regarded as fulfilled; one is
uncertain, and ten remain unfulfilled. Consequently,
CETA’'s new chapter on investment protection
cannot be considered a “gold standard”. Rather,
it is a missed opportunity to create a legal system
that addresses these deficiencies, which have long
been identified in the ISDS system.
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A. STANDARDS OF PROTECTION

AND DEFINITIONS

The EP Resolution calls for investment protection
provisions to “focus on national treatment, most-
favoured nation, fair and equitable treatment and
protection against direct and indirect expropriation,
including the right to prompt, adequate and effective
compensation...”"? These standards are those most
common to international investment agreements, and
their inclusion is not — per se — controversial. However,
the scope of protection that these standards accord
investors has, over time, been significantly extended in
ISDS decision-making. The fact that investors are the
only parties able to initiate claims, and that practitioners
working in the highly lucrative field of ISDS may be
appointed to a variety of roles (as counsel in one case
or arbitrator in another), has therefore fuelled suspicions
that presiding arbitrators have a vested interest in
expanding the scope of these standards of investment
protection by adopting a broad interpretative approach
which favours investors.

The approach of the EU Commission has been to
attempt to delineate more narrowly the scope of these
protections, and some successes of this approach can
be seen in the CETA agreement. In several respects, the
CETA agreement does indeed satisfy the stipulations
of the EP Resolution. However, the mandate provided
by the EP Resolution itself is not particularly ambitious
with regard to substantive standards of investment
protection, and indeed glosses over more complex
issues, for example with regard to compensation
and indirect expropriation. Moreover, one of the core
criticisms directed at ISDS is that arbitrators have
been able to significantly expand the scope of these
protections through their decision-making. As such,
the efficacy of attempts to delimit such scope in CETA
cannot be taken for granted without watertight reforms
to judicial standards.

1. Draftedin aprecise legal
manner

Some of the efforts in CETA to delimit the scope of
the most favoured nation (MFN) provisions, fair and
equitable treatment (FET) standard and the meaning
of indirect expropriation (see 4 below), should be
welcomed. CETA’'s provisions are more precise than
those contained in many existing IlAs. However, many
of these efforts are unconvincing.

The MFN provision is perhaps the most favourable
reform to the clarification of standards of investment
protection. The provision addresses the concern that
the MFN clause has previously allowed investors to
invoke the provisions of a state’s other international
investment agreements, effectively cherry-picking the
more favourable or expansive terms of investment
protection. CETA expressly excludes any interpretation
of the MFN treatment provision which would allow
investors to invoke either the “procedures for the
resolution of investment disputes between investors
and states” or “substantive obligations” provided for
in other international investment treaties and other
trade agreements.” This is one of the few positive
developments contained in CETA’s investment chapter.

The vague FET standard has been regularly
incorporated into IlAs without further elaboration and
has therefore been subject to broad interpretation by
arbitral tribunals. In CETA, breaches of the FET standard
are limited to particular instances such as ‘denial of
justice’, ‘manifest arbitrariness’, and ‘fundamental
breach of due process’.'* But such fundamental rights
are already guaranteed within the constitution and legal
system of the EU. This raises the question: what then
is the purpose of the FET provision? The provision
further allows for extra elements of the FET standard
to be adopted, upon a review of the content of the
standard.® The structure of this provision makes clear
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that the review mechanism is designed to expand,
rather than narrow the FET standard. But it is wholly
unclear what purposes such expansion should serve.
If the FET standard is expanded to include more
comprehensive fundamental rights, then these should
be guaranteed for all (including domestic investors
and citizens) under EU law and not under an exclusive
regime for foreign investors. The EP Resolution states
clearly that the reforms should not grant foreign
investors greater rights than domestic investors -
but these provisions clearly anticipate doing so.

In interpreting the FET standard, tribunals are also
directedtotakeintoaccountany“specificrepresentation”
which creates “legitimate expectations”.'® Previous
ISDS cases have demonstrated that the principle of
‘legitimate expectation’ leaves a very wide scope for
interpretation and that states may find themselves
bound by the statements of individual officials who
engage with investors, or by “commitments” inferred
from general laws and regulations.'”” Such concerns
were specifically raised in response to the EU’s 2014
public consultation on ISDS. As it stands, the provision
does not even require that representations be in
writing. As such, a host of “representations” which do
not reflect the intended, democratically based policy
decisions of states, may potentially be relied upon
as enduring and binding commitments of states, and
therefore curb host states’ right to regulate.

CETA’'sopenandasset-based definition of ‘investment’
8 — as opposed to an enterprise-based definition or
an exhaustive list of what constitutes an investment -
produces the least predictable situation for host states,
and enables the most expansive interpretation, which
in turns expands the range of potential claims against
the EU or its member states. CETA cites a list of the
“characteristics” of an investment derived from the so-
called Salini test."® As non-exhaustive indicators, these
do not greatly limit the definition. More problematically,
one of the four factors laid down in Salini test has
been omitted: namely, “contribution to the economic
development of the host State”.?° This omission is in
opposition not only to the EU Parliament’s intention
that CETA foster economic development (which can
be read throughout the EP Resolution), but also the
Commission’s own purported objectives.?!
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2. Limited to post-
establishment provisions

This stipulation of the EP Resolution would appear to
have been fulfilled in CETA.2

@ 3. Therightto regulate
in the public interest

Although an improvement has been made in this
respect since the ‘legal review’ of CETA, the concern
that investment protection provisions curb states’
regulatory space is not satisfactorily addressed.

Prior to the ‘legal review’, CETA contained only
statements in its Preamble concerning states’ ‘right
to regulate’ with reference to a non-exhaustive list
of policy objectives. These statements have been
retained.?® However, statements in Preambles are not
necessarily binding; they may be merely symbolic or
provide guidance as to the purpose or interpretation
of the treaty.?* Alone, they provide no guarantee that
their vague references to the right to regulate will
be respected in the absence of further substantive
provisions. Subsequent to the ‘legal review’, CETA’'s
investment chapter does now contain two substantive
articles, which: () reaffirm the right to regulate to
achieve “legitimate policy objectives, such as the
protection of public health, safety, the environment or
public morals, social or consumer protection or the
promotion and protection of cultural diversity”; and
(ii) clarify that regulation or modification to laws which
negatively affects an investment or interferes with an
investor’s expectations, is not alone sufficient to breach
an obligation under the investment chapter.?

These provisions may be seen as an improvement, but
they remain problematic and may be ineffective.
In the first, the qualifying term ‘necessary to achieve’
— formerly included in the EU Commission’s draft
ICS proposal — has been dropped. This “nexus”
between a regulation and its objective can be critical in
determining the ease with which a state might invoke
the exception and proving that a measure is necessary
can be overly burdensome. However, this provision
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now has effectively no nexus, and it is difficult to assess
how the relationship — between a regulation and its
objective — might be evaluated be a Tribunal in any
future dispute. For example, read literally, the “right to
regulate... to achieve [a stated objective]” might denote
that the regulation should be proven to in fact achieve
the objective.?® Nor is it clear how the second clause
above will operate in relation to the FET standard,
which states clearly that ‘legitimate expectations’ may
be considered a factor in determining a breach of the
host state’s FET obligations.

The list of indicative ‘legitimate’ policy objectives might
also prove insufficient. UNCTAD guidelines recommend
including a more extensive (but still non-exhaustive) list
of policy exceptions, such as public order, human rights,
the provision of essential social services (e.g. health,
education, water supply), prevention of tax evasion,
protection of cultural heritage, as well as measures to
ensure “compliance with laws and regulations that
are not inconsistent with the treaty”.?” Furthermore,
CETA does not include any guidance on how as yet
unforeseen (but nonetheless legitimate) public purposes
beyond those listed might be identified or invoked by
states in the future. A mandatory mechanism should
have been incorporated for circumstances where a
state invokes a public policy exception in the course
of a dispute, so that the issue is automatically referred
to a joint committee. Such a committee could then
“guide the interpretation or, alternatively, issue a
binding determination of whether or not a measure
falls within the scope of the public policy exception.”?
Currently, the Committee on Services and Investment
may “recommend to the CETA Joint Committee the
adoption of interpretations of this Agreement” — but
only “[wlhere serious concerns arise as regards
matters of interpretation that may affect investment.”?®
Serious, foreseeable concerns regarding matters of
interpretation that may affect the right to regulate
seem however to be left to the determination of the
Tribunal. This is in stark contrast both to the prudential
carve-out — which allows for a respondent in a dispute
to request a binding determination on the validity of their
defence (see 6 below) — and the FET provision — which
contains a procedure for parties to request a review of
the content of the FET standard (see 1 above).

The operation of the ‘right to regulate’ principle is
further obfuscated by the caveat included in the Annex
on indirect expropriation (see 4 below).

@ 4. The meaning of indirect
expropriation

ISDS cases in which investors claim to have been
victims of “indirect expropriation” — general regulations
or measures that affect the value of their investments —
have been a major source of concern, in particular with
regard to protecting the right to regulate. CETA’'s Annex
on Expropriation does attempt to clarify the meaning of
indirect expropriation. These innovations are however
weak and risk creating further uncertainty.

Firstly, CETA imposes vague criteria for determining
whether indirect expropriation has taken place
(“substantial  deprivation” of the “fundamental
attributes” of property), without further defining what
these criteria mean. Secondly, the list of factors relevant
to the determination of whether a measure constitutes
indirect expropriation is non-exhaustive, so that
any other factor which a Tribunal deems appropriate
may be applied in the interpretation of indirect
expropriation. Thirdly, a clause designed to protect
states’ right to regulate to achieve “legitimate public
welfare objectives” effectively creates additional
requirements for the right to regulate: even if a
measure is undertaken for a legitimate public purpose
and is non-discriminatory, it may be found to be indirect
expropriation if it is “so severe in light of its purpose
that it appears to manifestly excessive”. There is no
guidance on what amounts to “severity” or “excess”,
or how these should be balanced with the “purpose”
of a measure or its impact on an investor. No attempt
is made to expressly define types of measures that
categorically do not constitute indirect expropriation.

The Article on Expropriation also fails to provide
clarification as to the meaning of indirect
expropriation.®® The Article prohibits (both direct and
indirect) expropriations unless they are (i) for a public
purpose, (i) lawful, (i) non-discriminatory, and (iv)
accompanied by payment of “prompt, adequate and
effective compensation”. This fourth element (known
as the “Hull” formula) has been subject to a complex
international debate on the standard of compensation
applicable to expropriations which otherwise meet
the first three criteria. Expropriation is not unlawful
per se and the provision in CETA wholly ignores
alternative approaches that would have been closer to
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both EU standards and UNCTAD recommendations.
In respect of the standard of compensation for lawful
expropriation, UNCTAD suggests: ‘The use of terms
such as “appropriate”, “just” or “fair” in relation to
compensation gives room for flexibility in the calculation
of compensation.”' Instead the provision in CETA
effectively makes the legality of expropriation dependent
on the Hull standard, meaning that the agreement
guarantees foreign investors “prompt, adequate and
effective” compensation for an expropriation (direct
or indirect) even when the expropriation is otherwise
lawful, non-discriminatory and for a public purpose.
This potentially places foreign investors in a more
favourable position than domestic investors of the EU
(see 13 below).

5. Unfounded or frivolous
claims

This stipulation of the EP Resolution would appear to
have been fulfilled in CETA.%2 Though the provisions
included are welcome as innovations that may improve
the consistency and efficiency of decision-making
under the dispute settlement procedures laid down in
the agreement, their efficacy in practice will depend
upon whether the reforms to ISDS in CETA prove
sufficiently robust.

6. Free transfer of capital
in line with the EU treaty
provisions, including a
prudential carve-out not
limited in time in the case
of financial crises

This stipulation of the EP Resolution would appear
to have been fulfilled in CETA.*® However, this is in
striking contrast to other areas of concern that have
been glossed over. Extensive provisions regarding the
prudential carve-out are included in CETA’s Financial
Services chapter. In the event of an investment dispute,
these allow for a respondent to invoke in its defence
a wide-ranging exception to CETA's investment
protections, and to refer the matter to the CETA
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Financial Services Committee,® whereupon either that
Committee or the CETA Joint Committee may make
a determination as to the validity of the defence. This
determination is binding, and if the defence is deemed
valid with regard to the entirety of the investors’ claim,
the investor’s claim is deemed automatically withdrawn.

This would appear to be a significantly more thoughtful
and robust approach to protecting the right to regulate
for financial services than appears anywhere else in
CETA’s investment provisions. As such, the prudential
carve-out only highlights the significant deficit in
CETA regarding other critical areas of regulation,
such as environmental protection, labour or social
policy. As noted (see 3 above), CETA contains a general
right to regulate which lacks any such mechanism to
determine its content, scope, or its validity as a defence
in a particular case, leaving any interpretation of the
meaning of the right to regulate at the mercy of the new
Investment Court System.
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B. REPLACE ISDS WITH ANEW SYSTEM

The EU Commission’s proposal for an Investment
Court System (ICS) was published in November 2015.
This is one of the most significant attempts to date to
replace ISDS in IIA policy-making. Its inclusion in TTIP
— for which it was initially designed - is still subject to
on-going negotiations with the US. Nevertheless, the
proposal has already been the subject of significant
criticism, garnered little support from either civil society
or from the business community, and has even been the
subject of significant derision by ISDS practitioners.®

The incorporation of the ICS into CETA as a result
of the ‘legal review’ does mark an improvement -
albeit one with many limitations. In the previous
CETA text, investor-state disputes were to be resolved
through ad-hoc ISDS tribunals whose constitution
did not deviate significantly from the provisions of the
ICSID Convention. The new ICS provisions provide
for the creation of a two-tier system, consisting of a
Tribunal and Appellate Tribunal.

@ 7. Democratic principles
and scrutiny

In its entirety, the CETA agreement refers to “democracy”
twice — in its Preamble. But the agreement’s investment
chapter does nothing to ensure that democratic
principles will underpin the “reformed” dispute
settlement process. A primary criticism of ISDS is that
the failure to adequately respect the principle of the right
to regulate is potentially fatal to the democratic process.
CETA’s investment chapter does little to reassure that
this principle will be better respected under the ICS than
under the former ISDS system (see 1, 3 and 4 above).
As a result, potential litigation under the ICS may still
threaten attempts to regulate in the public interest,
enabling the principles of investment protection to
effectively trump regulations and measures adopted

by the elected governments or EU institutions with a
legitimate democratic mandate.

Furthermore, the failure of the EU Commission to heed
the democratic mandate given by the EU Parliament in
its Resolution is itself a cause for a degree of concern.
The EP Resolution expressed a clear rejection of ISDS
on the basis that it provides foreign investors with
the ability to leap-frog the jurisdiction of European
judiciaries — including that of the Court of Justice of
the European Union (CJEU) - in order to bring claims
in a system which is effectively detached from the
judicial institutions of the EU and its member states,
their laws or constitutions. The haphazard manner in
which this mandate has been addressed betrays a lack
of serious concern for the need to protect and respect
the democratic process.

Although a greater degree of public scrutiny will
be enabled by incorporation of the UNCITRAL
Transparency Rules, these rules provide no guarantee
of an appropriate level of democratic oversight in
cases which concern legitimate public policy objectives
(see 3 and 6 above). The new ICS also continues to
ignore a fundamental principle of equality before
the law. No part of the agreement addresses one
of the central criticisms of ISDS: that the enduring
character of the system is that claims will still only
be initiated by investors against states (see Part C
below). The overwhelming public rejection of ISDS has
demonstrated that a special legal regime with exclusive
privileges for foreign investors profoundly offends the
principles of the rule of law and democracy.
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@ 8. Potential cases are treated
in atransparent manner
by publicly appointed,
independent professional
judges in public hearings

Under the ICS provisions, a number of concerns
remain around the independence of “Members” of the
Tribunal and of the Appellate Tribunal, their expertise
and potential conflicts of interest. Contrary to the EP
Resolution, CETA will create a quasi-judicial institution
in which cases will be overseen not by “professional
judges” - who serve exclusively and permanently in
this capacity - but by “Members” of the Tribunal and
of the Appellate Tribunal. The CETA Joint Committee
is mandated to appoint the Members, from which
‘divisions’ of three will be selected to hear cases on
a “random and unpredictable” basis. These Members
will be paid a retainer — to ensure their availability — and
not a salary, unless the Committee decides otherwise.*®
Members may be appointed provided that they
possess the “qualifications required in their respective
countries for appointment to judicial office, or be jurists
of recognised competence” and have “demonstrated
expertise” in public international law. The term “jurists
of recognised competence” is sufficiently vague to
encompass a very wide category of potential applicants
and these requirements for Members’ appointment
are inadequate given the gravity of the cases the
Tribunals will hear.

Moreover, there is currently no agreed Code
of Conduct that would apply to Members. The
Committee on Services and Investment is mandated to
produce such a Code, which should address matters
such as disclosure obligations, the independence
and impartiality of the Members of the Tribunal, and
confidentiality. But the Committee is only obliged to
ensure that the Code is finalised no later than two years
after CETA’s entry into force.®” In the meantime, only
the investment chapter’s ‘Ethics’ provisions will apply.®
These provisions impose obligations on arbitrators to
be ‘independent’ and to comply with the principles laid
down in the International Bar Association Guidelines
on Conflicts of Interest, which require disclosure of
circumstances that are or may be perceived as conflicts
of interest. Upon appointment, members must “refrain
from acting as counsel or as party-appointed expert
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or witness in any pending or new investment dispute
under this or any other international agreement.” These
provisions do not prevent members from acting as
counsel or as party-appointed expert or witness in any
non-investment dispute; potential conflicts of interest
that may arise from Members acting in non-investment
cases are wholly ignored.

Moreover the consequences of any breach of these
obligations are insufficient. Parties to a dispute may
challenge the appointment of a Member of a Tribunal
in a specific case on ‘conflict on interest’ grounds.
This may lead to a disqualification of the Member from
hearing that particular case, but CETA does not appear
to impose any other sanctions on the Member for failing
to have declared the conflict. The provisions also fail to
ensure that - if the conflict of interest is confirmed and
the Member disqualified — that decisions already taken
by the Tribunal in that case would be annulled or even
reviewed. It is also not guaranteed that such a finding
will automatically lead to the removal of the Member
from the Tribunal and no guarantee is provided that
they might not adjudicate in further cases, even if their
conduct breaches the International Bar Association
Guidelines. The Ethics provisions state that the CETA
Joint Committee ‘may’ remove a Member of the
Tribunal, but they are not obliged to do so. Nor do these
provisions bar Members who have been disqualified
from reappointment.

Given the gravity of concerns about ISDS to date, these
provisions would not appear to deepen the integrity of
the judicial system created under CETA's investment
chapter. While some ‘revolving door’ issues -
concerning the ability of lawyers to work simultaneously
as both counsel and adjudicator in multiple investment
disputes — in the ISDS system appear to have been
addressed, this has been done very lightly and the
results are unconvincing. CETA’s investment chapter
also completely fails to address the very legitimate
concern that any person (whether employed as an
ad-hoc arbitrator or member of a tribunal) who is
employed in a system of dispute settlement in which
only one class of individuals (investors) is able to
initiate claims against another (states), is liable to be
influenced by the structural inequality of that system
and inclined to ensure that a market for such claims
continues to prosper. This concern cannot be resolved
except in combination with other reforms, such as
those related to the imposition of binding standards of
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investor conduct (see Part C below) or the mandatory
referral of all cases in which a respondent state invokes
a public policy exception to a joint committee of the
contracting parties (see 3 above).

While the provisions do require hearings to be made
public, they may be held in private in order to “protect
confidential or protected information” or (under the
incorporated UNCITRAL Rules) “where this becomes
necessary for logistical reasons”.®® As these rules
are newly developed, it is unclear how broadly
these grounds may be invoked in future cases. The
incorporated UNCITRAL Rules also allow for non-
disputing parties to participate in disputes by making
written submissions, meeting certain criteria.*® But the
UNCITRAL provisions are largely equivalent to those
introduced under ICSID*' in 2006, and these have to
date proven wholly ineffective in enabling civil society
groups and NGOs to bring environmental or human
rights concerns to bear on arbitral proceedings. Such
submissions have been given little weight and had
little (if any) impact on tribunals’ decision-making.*?
These limitations are well known and have been widely
discussed, but CETA fails to improve on them in any
respect.

9. Appellate mechanism

This stipulation of the EP Resolution has been fulfilled
in CETA. The agreement does include “an” appellate
mechanism in name — and therefore gets the green light.
However, the operation of this mechanism remains
highly questionable, in light of the fact that none of the
other requirements regarding the reform of ISDS
have been met.

@ 10. Consistency of judicial
decisions

CETA ensures consistency neither within the body
of international investment law to which the ICS will
belong, nor between the decisions made in this system
and those of the courts of the EU. ISDS tribunals have

long been criticized for adopting a largely ad-hoc and
unsystematic approach to applicable law and legal
principles. This has been a particular concern with
regard to tribunals’ interpretations of the applicability of
non-investment law (such as national and international
laws on environmental protection and human rights),
and of principles such as the ‘margin of appreciation’
doctrine (which directly concerns the right to
regulate).** CETA’s dispute settlement provisions do
not provide any guidance on how the arbitrators of
this newly reformed process should treat the gamut of
ISDS jurisprudence (numbering hundreds of awards to
date), its inconsistencies and sometimes-contradictory
interpretations of identical IIA provisions.

CETA is also silent on the issue of whether decisions by
the Appellate Tribunal will be binding on future cases
(as precedent). While some provision has been made
for interpretations of CETA's investment provisions
made by the Committee on Services and Investment (or
the CETA Joint Committee) to be binding on Tribunals,
this is only robust with regard to the provisions on
prudential carve-out (see 6 above), and little care has
been taken to ensure consistency with regards to
determining where states’ have imposed measures in
pursuit of legitimate public policy objectives.

The only assured consistency is that the legal
regime created in CETA is given de facto supremacy
over the decisions of courts of the EU and its
member states. CETA does not require investors
to exhaust domestic remedies prior to initiating a
claim under CETA. In determining whether domestic
law is consistent with CETA, the investment provisions
do instruct Tribunals to be consistent with existing
interpretations given to domestic laws and to “follow
the prevailing interpretation given to the domestic law
by the courts or authorities of that Party”. However,
in several high profile cases brought under ISDS
procedures to date, investors have sought to directly
challenge judicial decisions themselves as breaches
of llA provisions.* Mere deference to domestic courts
or authorities on the interpretation of domestic law
(which is to be treated as a “matter of fact”) is not nearly
sufficient, when future cases could potentially challenge
the decisions of all judicial, executive, and legislative
branches of democratically-elected governments,
without any explicit limits on ICS Tribunals’ jurisdiction.
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@ 11. Jurisdiction of courts of
the EU and of the Member
States is respected

As noted above, CETA does respects neither the
jurisdiction of the domestic courts of EU member
states, nor the exclusive jurisdiction of the CJEU on the
interpretation of EU law, as CETA does not include
a requirement to exhaust domestic remedies. This
requirement might have been the most straightforward
strategy to reform ISDS in this respect, but has been
wholly overlooked.

CETA’s investment chapter does prevent investors from
bringing simultaneous or subsequent claims in other
domestic or international courts or tribunals.*® However,
as the proposed ICS system would appear to privilege
investors, their needs are likely to be well catered for
without recourse to alternative judicial channels.

The Tribunal and Appellate Tribunal created under CETA
will have jurisdiction to determine the consistency
of domestic laws with the provisions of CETA, and
are under no obligation to defer to the jurisdiction of
courts or authorities of the EU or its member states.
Tribunals must “follow the prevailing interpretation
given to the domestic law by the courts or authorities
of that Party”,*® but for issues of law which are yet to
be addressed by those courts or authorities, tribunals
are not required to consult or refer questions to those
authorities — thus jeopardising the exclusive jurisdiction
of the CJEU on the interpretation of EU law. The
problem this is likely to create for both the consistency
of and jurisdiction over questions of EU law is already
very clear: the Commission has itself attempted
(unsuccessfully) to intervene in an ICSID case, which
concerned Romania’s discontinuation of state aid to
Swedish investors.*” Provisions on “subsidies” in CETA
appear to be designed to address the specific issues
that arose in that case.*® But the scope for potential
conflict between CETA's investment protection
provisions and a wide range of legitimate non-
investment policy objectives is much greater. “Covered
investments” must be “made in accordance with the
applicable law at that time”*® which means that even
at the jurisdictional stage of proceedings in a dispute,
Tribunals will necessarily be called upon to address and
decide the application and interpretation of domestic
law —and not merely to treat that law as a “matter of fact”.
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The failure to preserve jurisdiction of courts of
the EU and its member states over issues such as
fundamental human rights, labour or environmental
protection standards is thus still a major cause for
concern.

@ 12. Private interests cannot
undermine public policy
objectives

In light of the above concerns (in particular, see 1, 3,
4,7, 8 and 11 above), there can be no guarantee that
CETA fulfils this requirement. Although some credit may
be given for attempts at ISDS reform — which clearly
acknowledge that many of the concerns are legitimate —
the provisions of CETA’s investment chapter are wholly
inadequate to fully ensure that the interests of private
investors will not be given priority over legitimate public
policy concerns in practice.

@ 13. Foreign investors benefit
from no greater rights than
domestic investors

The inclusion of a set of investment protection
standards in CETA and a dispute resolution procedure
which caters exclusively to foreign investors — and
which are not available to domestic investors — clearly
violates the mandate that foreign investors should not
benefit from greater rights than domestic investors.

CETA’s investment provisions do provide procedural
rights which apply only to foreign investors. Whether
CETA's substantive rules consist of ‘greater’ rights than
those available to domestic investors will be ultimately
determined in practice, but it is clear from the text
that the level of protection for investments covered
by CETA is very likely to exceed that accorded to
domestic investors. For example, the incorporation of
a requirement that compensation for expropriation be
“prompt, adequate and effective” effectively excludes
the possibility of reducing compensation where
appropriate in cases of lawful, non-discriminatory
expropriations undertaken for a public purpose (see
4 above). In its jurisprudence, the European Court of
Human Rights (ECHR) has accepted that less than
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market value compensation may be appropriate in
certain cases.®

The FET standard is another clear example of this
disparity (see 1 above). As currently drafted, this
standard in CETA does not currently contain any rights
that foreign investors would not already enjoy under
domestic laws on fundamental and constitutional
rights in the EU and its member states. It is therefore
first unclear why the provisions are necessary at all. But
CETA contains a mechanism by which further elements
of the FET standard may be adopted upon review at
the request of the parties, opening the possibility for
the future expansion of the FET standard.’! So the
question must be asked: what basic rights does the
EU anticipate that it might want to grant to foreign
investors, which EU investors or citizens should
not be also entitled to enjoy? The Commission has
— to date — been unable to answer this fundamental
question.

Moreover, throughout the CETA (and TTIP) negotiations,
the fundamental rationale for a judicial system
exclusively for the benefit of foreign investors has
never been adequately addressed. Critical questions
remain concerning the logic of incorporating such
a legal framework into CETA, when both Canada
and the EU and its member states already possess
robust legal protections for investors, enforceable
in judicial systems of a high international standard.
By not requiring foreign investors to first exhaust
available domestic remedies, CETA’'s provisions do
not even confer on domestic judiciaries the authority to
examine the complaints of foreign investors in the first
instance. Such a requirement need not have foreclosed
investors’ resort to international dispute settlement
in exceptional circumstances where denial of justice
has in fact occurred in local courts.>> However, CETA
instead reinforces the idea that domestic judiciaries
are inherently incompetent or incapable of according
equal treatment to foreign investors vis-a-vis domestic
investors.®® If it is believed that “access to justice” in
European courts is so deficient, this should be a cue
for reforming and improving standards in the legal
and judicial institutions of the EU and its member
states, rather than as a justification for allowing foreign
investors to comprehensively bypass local jurisdiction
on the mere presumption that these institutions are
deficient.
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C. INVESTORS’ OBLIGATIONS
AND RESPONSIBILITIES

The EP Resolution called for the reforms to ISDS to
include reference to two leading frameworks in the
field of international corporate social responsibility
(CSR) — the UN Guiding Principles on Business and
Human Rights (UNGP) and the OECD Guidelines for
Multinational Enterprises.

Only the OECD Guidelines are referred to in CETA's
preamble, which “encourages” enterprises to “respect
internationally recognised guidelines and principles” of

CSR and pursue such “best practices of responsible

business conduct”.’* In CETA’s investment chapter

itself, the only provisions which can be construed as
relating to investor’s obligations and responsibilities,
are:

(I) the definition of investment, requiring that
investments be “made in accordance with the
applicable law at that time”;% and

() a provision excluding from recourse to the
dispute settlement procedures those investments
“made through fraudulent misrepresentation,
concealment, corruption, or conduct amounting to
an abuse of process”.%¢

CETA contains no reference to any obligations
or responsibilities arising from the operation of
the investor’s business, nor to the state’s duty to
protect against and remedy any breaches of these
obligations - as envisaged by both the UNGP and
the OECD Guidelines.

Although the incorporation of investor obligations into
IlAs is novel, CETA cannot be regarded as a ‘progressive
gold standard’ while omitting any attempt to address
these concerns. It is widely acknowledged in debates
around the reform of ISDS, that there is a stark disparity
between the voluntary or ‘soft-law’ character of CSR
standards and the binding, enforceable nature of
both IIA provisions and ISDS awards. Moreover, while
investors enjoy a wide range of protections under IlAs
they typically incur no obligations, thus creating both
a structural imbalance in any arbitration proceedings
and a lucrative market for ISDS litigation that has been
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heavily promoted by law firms.5” A further concern —
discussed below —is that ISDS can therefore be used to
hinder legitimate attempts to remedy harmful business
conduct in domestic legal systems.

In recent years, extensive proposals have been made
on ways to incorporate principles of responsible
business conduct into llIAs. International support for
such innovations has been clearly gaining momentum
—the UNGPs and the OECD Guidelines are themselves
a testament to this fact. Multi-stakeholder discussions
on the topic recently took place following the
adoption of a UN Human Rights Council Resolution
on establishing a treaty imposing international human
rights legal obligations on transnational corporations.*®
At the Annual Forum of Business and Human Rights in
Geneva in November 2015, some 2,300 stakeholders
discussed the implementation of the UNGPs, including
in relation to investment policy reform.%®

As a result of this momentum, a raft of policy reforms
has been proposed. These include guidelines
produced by UNCTAD, which suggest the inclusion of
sanctions-based CSR-provisions. These could include
the requirement that tribunals consider an investor’s
compliance with domestic laws when deciding an
investment dispute; the denial of treaty protection to
investments operating in violation of domestic laws
that reflect international legally binding obligations
(e.g. labour standards or environmental conventions);
or allowing states to bring counterclaims in dispute
proceedings where investors have violated such laws.®
More extensive policy options are provided for in the
comprehensive proposals contained in the 2012 Model
BIT designed by the Southern African Development
Community.®’

One recent innovative proposal has been to incorporate
a new system of community-investor dispute
settlement (CIDS) into the investment chapters of
trade agreements: such a system could be designed to
allow communities to hold foreign investors to account
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for damage caused through their business operations
and thereby address the imbalance created by ISDS
and ICS, which only allow foreign investors to initiate
litigation against the host state.®

Such innovation was clearly mandated in the EP
Resolution, by reference to the UNGP and the OECD
Guidelines. But the drafters of CETA have ignored
this issue altogether.

@ 14. UN Guiding Principles
on Business and Human
Rights

The UNGPs are not mentioned in CETA at all. Nor
can the principles which underpin the UNGPs be any
way inferred by the investment provisions of CETA.

The UNGP framework is built on three pillars: (i) the
state’s duty to protect against human rights abuses of
business enterprises, (ii) the corporation’s responsibility
to respect human rights, and iii) the need for victims to
have access to effective remedy.

The UNGPs expressly acknowledge that trade and
investment agreements ‘affect the domestic policy
space of governments’ and recommend that states
‘ensure that they retain adequate policy and regulatory
ability to protect human rights under the terms of such
agreements’.®® This is precisely what the mandate
in the EP Resolution attempts to do, and CETA fails
to achieve. As noted (see 3 above), CETA fails to
comprehensively ensure that the principle of the right
to regulate will be respected.

However CETA further fails to heed the principles of
the UNGPs in several other important respects. The
states’ duty to protect against human rights abuses
of business enterprises includes the requirement
to take “appropriate steps to prevent, investigate,
punish and redress such abuse through effective
policies, legislation, regulations and adjudication”,
and “to protect and promote the rule of law, including
by taking measures to ensure equality before the
law, fairness in its application, and by providing for
adequate accountability, legal certainty, and procedural
and legal transparency.”®* As noted above, CETA
does not ensure that principles of fairness, equality,

accountability, certainty or transparency are respected
in the new ICS. Moreover, the UNGPs explicitly state
that without effective redress for victims of the human
rights abuses of business enterprises, the state duty to
protect may be “rendered weak or even meaningless.”®
To ensure that these domestic judicial mechanisms are
effective, the UNGPs call on states to “ensure that they
do not erect barriers to prevent legitimate cases from
being brought before the courts...”%

However, a quasi-judicial mechanism which enables
foreign investors to leapfrog domestic jurisdiction -
whether it is branded ISDS or ICS — may be regarded
as just such a barrier to ensuring effective redress at
the domestic level. Although such cases are rare, it has
been clearly demonstrated that where domestic courts
attempt to remedy the harmful impacts of irresponsible
corporate conduct, investors can use investor-state
litigation to undermine domestic legal proceedings
by claiming that they breach investment protections
in llAs. The best-known example is Chevron v.
Ecuador.’” In 2013, the Ecuadorian Supreme Court
upheld a decision ordering the US oil company to pay
$9billion to indigenous groups in compensation for
contamination caused by oil-drilling in the Amazonian
rainforest — one of the largest compensation awards for
environmental damage in history. In response to the
award, Chevron initiated an ISDS case claiming that
the judgement violates provisions of the US-Ecuador
Bilateral Investment Treaty. Controversially, the
investment tribunal assumed jurisdiction and ordered
Ecuador to block the enforcement of the domestic
award.® This epic and controversial litigation saga is
far from settled, but it is not altogether unique.®®

Using the UNGPs as a benchmark, the incorporation of
investor obligations —as mandated in the EP Resolution
—would also mean ensuring that domestic enforcement
of such obligations are guaranteed free of interference
from investor-state litigation. Environmental damage on
the scale of the Chevron case may seem unimaginable
in Europe or Canada, but CETA is purported to create
a new global standard, a blueprint for future trade
agreements, and the ICS provisions are intended
to create a springboard for discussions towards a
‘multilateral investment tribunal’. CETA cannot be
regarded as a ‘gold standard’ while the reforms to
ISDS do nothing to address this issue.
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@ 15. OECD Guidelines for
Multinational Enterprises

Only the reference to the OECD Guidelines in CETA’'s
Preamble has any consequence for investment.
It is however a weak incorporation, which merely
“encourages” enterprises to heed such standards.

The OECD Guidelines themselves address the issues
of corporate responsibility much less comprehensively
than the UNGPs. However, like the UNGPs, the
Guidelines also emphasise that states primarily “have
the duty to protect human rights”.”® By addressing
itself only to enterprises, the reference to the OECD
Guidelines in CETA's Preamble fails to acknowledge
this and precisely as with the UNGPs, the full meaning
of the Guidelines has not therefore been heeded:
CETA fails both to ensure states’ right to regulate (see
3 above) and to address the potential conflict between
investor-state litigation and domestic redress for
damage caused by foreign investors (see 14 above).
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SHORT GLOSSARY AND ABBREVIATIONS

FAIR AND EQUITABLE TREATMENT (FET)
STANDARD

The FET standard is one of the IIA clauses that is

at the core of today’s debate on lIA reform. The
standard is designed to protect foreign investors
from government misconduct not captured by other
standards of protection. It is also sometimes said
that the FET standard may serve to foster good
governance in host States. In actual practice, owing
to its open-ended and largely undefined nature, the
FET standard, especially as it has been drafted in
traditional IlAs, has turned into an all-encompassing
provision that investors have used to challenge any
type of governmental conduct that they deem unfair.
In fact, almost all ISDS cases to date have included an
allegation of a FET breach.

There is a great deal of uncertainty concerning the
precise meaning of the concept of FET, because the
notions of “fairness” and “equity” do not connote

a clear set of legal prescriptions and are open to
subjective interpretations... As a result, the task of
determining the meaning of the FET standard has
been effectively left to ad hoc arbitral tribunals.

A particularly challenging issue that has arisen
through arbitral practice relates to the use of the
FET standard to protect investors’ “legitimate
expectations”. Given the potentially far-reaching
application of the concept of “legitimate
expectations”, there is a concern that the FET clause
can restrict countries’ ability to change investment-
related policies or introduce new policies — including
those for the public good - if they have a negative
impact on individual foreign investors.™

MOST-FAVOURED-NATION (MFN) TREATMENT

MFN clauses, routinely included in traditional IlAs,
aim to prevent less favourable treatment of investors
from the signatory State vis-a-vis comparable
investors from any third country (i.e. nationality-based
discrimination). The MFN principle thereby aims to

ensure a level playing field between investors of
different foreign nationalities.

In actual ISDS practice, investors have relatively
infrequently alleged that they have been discriminated
against by virtue of the host States’ more favourable
application of domestic measures to investors of third
states. Instead, investors have most often invoked
the MFN clause to access more “investor-friendly”
provisions in llAs concluded by the host State with
third countries.™

INDIRECT EXPROPRIATION

The expropriation provision is a key IIA element

that mitigates an important risk faced by investors.
Expropriation clauses do not take away States’ right
to expropriate property, but make the exercise of

this right subject to certain conditions. Expropriation
provisions usually cover both “direct” and “indirect”
forms of expropriation. “Indirect expropriation” covers
acts, or series of acts, whose effects are “tantamount
to” or “equivalent to” a direct, formal taking. These
are acts that generally involve total or near-total
deprivation of an investment or destruction of its value
but without a formal transfer of title to the State or
outright seizure.

Investors have used provisions on indirect
expropriation to challenge general non-discriminatory
regulations that have had a negative effect on

their investments (e.g. a ban or the imposition

of restrictions on a certain economic activity on
environmental or public health grounds). This raises
the question of the proper borderline between
expropriation (for which compensation must be paid)
and legitimate public policymaking (for which no
compensation is due).

Historically, llAs have not contained any criteria for
distinguishing between State action amounting to an
indirect expropriation and State action of a general
regulatory nature for which no compensation is due.”
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SOURCE: World Investment Report 2015: Reforming
International Investment Governance, “Chapter IV -
Reforming the International Investment Regime: An
Action Menu”. UNCTAD, Geneva (2015).

Available at: http://unctad.org/en/pages/DIAE/
World%20Investment%20Report/WIR-Series.aspx

ABBREVIATIONS

BIT Bilateral Investment Treaty

CETA Comprehensive Economic and Trade
Agreement

CJEU Court of Justice of the European Union

CIDS Community-Investor Dispute Settlement

CSR Corporate Social Responsibility

ECHR European Court of Human Rights

EP European Parliament

FET Fair and Equitable Treatment

ICS Investment Court System

ISDS Investor-State Dispute Settlement

ICSID International Centre for Settlement of
Investment Disputes

A International Investment Agreemen

MFN Most-favoured-nation treatment

NAFTA North American Free Trade Agreement

NGO Non-governmental organization

OECD Organisation for Economic Co-operation
and Development

TTIP Transatlantic Trade and Investment
Partnership

UNCITRAL  United Nations Commission on
International Trade Law

UNCTAD United Nations Conference on Trade
and Development

UNGP UN Guiding Principles on Business and

Human Rights
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